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INTERNATIONAL INSTRUMENTS

Minimum Age of Criminal Responsibility

e Convention on the Rights of the Child (Article 40; General Comment 10, paras 30-35)

¢ United Nations Standard Minimum Rules for the Administration of Juvenile Justice
("The Beijing Rules") (Rule 4)

e African Charter on the Rights and Welfare of the Child (Article 17)

Convention on the Rights of the Child

Article 40.3.a of the CRC requires States to set a minimum age of criminal responsibility. Although no
age is stipulated the Committee on the Rights of the Child recommends that the minimum age of
criminal responsibility be no lower than twelve, but this is the absolute minimum and should be
revised upwards where possible (paragraphs 30-35 of CRC General Comment 10).

Article 40

3. States Parties shall seek to promote the establishment of laws, procedures, authorities and institutions
specifically applicable to children alleged as, accused of, or recognized as having infringed the penal law, and, in
particular:

(a) The establishment of a minimum age below which children shall be presumed not to have the capacity to
infringe the penal law;

General Comment 10: Children’s Rights in Juvenile Justice

The Committee on the Right of the Child interpreted the Convention as regards children’s rights in
juvenile justice in its General Comment 10. Paragraphs 30 to 35 refer to the minimum age of criminal
responsibility.

C. Age and children in conflict with the law
The minimum age of criminal responsibility

30. The reports submitted by States parties show the existence of a wide range of minimum ages of criminal
responsibility. They range from a very low level of age 7 or 8 to the commendable high level of age 14 or 16.
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Quite a few States parties use two minimum ages of criminal responsibility. Children in conflict with the law
who at the time of the commission of the crime are at or above the lower minimum age but below the higher
minimum age are assumed to be criminally responsible only if they have the required maturity in that regard.
The assessment of this maturity is left to the court/judge, often without the requirement of involving a
psychological expert, and results in practice in the use of the lower minimum age in cases of serious crimes.
The system of two minimum ages is often not only confusing, but leaves much to the discretion of the
court/judge and may result in discriminatory practices. In the light of this wide range of minimum ages for
criminal responsibility the Committee feels that there is a need to provide the States parties with clear
guidance and recommendations regarding the minimum age of criminal responsibility.

31. Article 40 (3) of CRC requires States parties to seek to promote, inter alia, the establishment of a minimum
age below which children shall be presumed not to have the capacity to infringe the penal law, but does not

mention a specific minimum age in this regard. The committee understands this provision as an obligation for
States parties to set a minimum age of criminal responsibility (MACR). This minimum age means the following:

- Children who commit an offence at an age below that minimum cannot be held responsible in a penal law
procedure. Even (very) young children do have the capacity to infringe the penal law but if they commit an
offence when below MACR the irrefutable assumption is that they cannot be formally charged and held
responsible in a penal law procedure. For these children special protective measures can be taken if necessary
in their best interests;

- Children at or above the MACR at the time of the commission of an offence (or: infringement of the penal
law) but younger than 18 years (see also paragraphs 35-38 below) can be formally charged and subject to penal
law procedures. But these procedures, including the final outcome, must be in full compliance with the
principles and provisions of CRC as elaborated in the present general comment.

32. Rule 4 of the Beijing Rules recommends that the beginning of MACR shall not be fixed at too low an age
level, bearing in mind the facts of emotional, mental and intellectual maturity. In line with this rule the
Committee has recommended States parties not to set a MACR at a too low level and to increase the existing
low MACR to an internationally acceptable level. From these recommendations, it can be concluded that a
minimum age of criminal responsibility below the age of 12 years is considered by the Committee not to be
internationally acceptable. States parties are encouraged to increase their lower MACR to the age of 12 years
as the absolute minimum age and to continue to increase it to a higher age level.

33. At the same time, the Committee urges States parties not to lower their MACR to the age of 12. A higher
MACR, for instance 14 or 16 years of age, contributes to a juvenile justice system which, in accordance with
article 40 (3) (b) of CRC, deals with children in conflict with the law without resorting to judicial proceedings,
providing that the child’s human rights and legal safeguards are fully respected. In this regard, States parties
should inform the Committee in their reports in specific detail how children below the MACR set in their laws
are treated when they are recognized as having infringed the penal law, or are alleged as or accused of having
done so, and what kinds of legal safeguards are in place to ensure that their treatment is as fair and just as that
of children at or above MACR.

34. The Committee wishes to express its concern about the practice of allowing exceptions to a MACR which
permit the use of a lower minimum age of criminal responsibility in cases where CRC the child, for example, is
accused of committing a serious offence or where the child is considered mature enough to be held criminally
responsible. The Committee strongly recommends that States parties set a MACR that does not allow, by way
of exception, the use of a lower age.

35. If there is no proof of age and it cannot be established that the child is at or above the MACR, the child shall
not be held criminally responsible (see also paragraph 39 below).



United Nations Standard Minimum Rules for the Administration of Juvenile Justice “Beijing

Rules”

Rule 4. Age of criminal responsibility

4.1 In those legal systems recognizing the concept of the age of criminal responsibility for juveniles, the
beginning of that age shall not be fixed at too low an age level, bearing in mind the facts of emotional, mental
and intellectual maturity.

Commentary

The minimum age of criminal responsibility differs widely owing to history and culture. The modern approach
would be to consider whether a child can live up to the moral and psychological components of criminal
responsibility; that is, whether a child, by virtue of her or his individual discernment and understanding, can be
held responsible for essentially anti-social behaviour. If the age of criminal responsibility is fixed too low or if
there is no lower age limit at all, the notion of responsibility would become meaningless. In general, there is a
close relationship between the notion of responsibility for delinquent or criminal behaviour and other social
rights and responsibilities (such as marital status, civil majority, etc.).

Efforts should therefore be made to agree on a reasonable lowest age limit that is applicable internationally.

African Charter on the Rights and Welfare of the Child

Article 17: Administration of Juvenile Justice

4. There shall be a minimum age below which children shall be presumed not to have the capacity to infringe
the penal law.



